TABLE OF CONTENTS

Introduction . ..ot v
The Author ... il
Acknowledgements ................ccoeeviieiiieiiiencie e viii
I. ACADEMIC FREEDOM:
ITS PROTECTION AND LIMITATIONS ................... 1
L OVEIVIEW ..ttt 1
II. APPLICAtiON ....covuiiiiiiiiiiiciicee e 2
Academic Freedom Defined ........c...coccoeviniiniinncnnenen. 2
Faculty Responsibility .......c...ccccerveeniinieneeneenienieneee 6
Grading POIICIes ........covueeiiiiienienienieeeeeeee e 8
Controversial Expressions Inside
and Outside the Classroom ..........ccccceeeeveeveenieenieennen. 11
Teaching Methodology ..........cccceeveivieniieiiniiiiceiceene 20
Student Evaluations of Faculty .........ccccccoeevvevieennnnee. 21
Peer Review Challenges .........ccccceveenienienenncencenenne 24
III. Preventive MEasures .......c.ccceceevierreeenieesiensienienieeeens 27
Selected Bibliography .........ccccceceeveiviiiienieeieieeceeeene 30
II. THE FACULTY HANDBOOK
AND CONTRACTUAL CLAIMS .....cccccecvvinininns 33
L OVEIVIEW ..ottt 33
II. APPLICAtiON ....covveiiiiiieiieiieieeeeeeeeee e 34
Renewal and Reappointment Process ..........cccceceeueen. 34
AAUP Policies and Incorporation ...........ccccceveereeenenne 37
Notice Requirements ..........cceceevuerriersiennieeneenseeeieeeenns 38
Criteria for Evaluation ...........cccceviiviniiniinnincncees 39
Colle@iality .....cc.eeruienieniieniieieeneeseeeeee e 41
Dismissals and Collegiality ...........ccccceverviennenncne 41
Tenure Process ........cooeeveereinieineiieeeeeeeeeeeeee 44



Post Retirement Employment ...........cccccoceevinvinnennen. 46

Selection and Search Process.......ccccceeevevvevvvveeeeeviinnnns 47
Contract and Institutional POlicies ...........ccooeevvvveeeeennnnns 49

III. Preventive MEASUTES ........coovuvveveeeeieiiieeeeeeeeeeireeeeeeeenns 49
Selected Bibliography .........cccccecervieeiiiiiinienicnieneeeeeeee 51
III. TEACHERS AS ROLE MODELS .......cccocovvvvvvinnnn. 53
L. OVEIVIEW ..t 53
II. APPLICAtioN ....cocveiiieiiiiieiieieeteeeeeee e 54
Faculty Drug Use .....ccccooiiiiiniinienieieeceeeeeeee 54
Off-Campus Field Trips .....cccoceevierinniniinienieeieeee 57
Condoning Alcohol and Drug ........ccccooveeviiiiiiniicnncnnens 59
CONSUMPLION ..ottt ettt 59
Mistreatment of Students: Abuse of Power ................. 62
Coaches as Role Models ........ccooeevvvvevveeeeeiiieiieeeeeeene 67

III. Preventive MEAaSUTES ........coovuvveveeeeeeiineeeeeeeeeeieeeeeeeeenns 69
Selected Bibliography .........cccccevervieriiiiiiinniinicnicnieeeeee 70
IV. FACULTY LIABILITY ....ooooviiiiieeeee e, 71
L. OVEIVIEW .. 71
INtrodUCHION ...ooooviiiiiiieeec e 71
NEGIZENCE ...conveeiieiieiieiieitete et 72
Duties and Defenses ........cocovveeeiiviievieeeeeeiiieieeeeeeene 73

II. APPLICAtioN ....cocueiiieiiiiieiieieeiteeeeeeeeeee e 75
Supervision of StUdents ...........coecevvierenenieniienieeee 75
Educational Malpractice ...........cccceeveevernensiensiennieniens 76
Failure to Educate ........cccccoevvveeiieeeiiiiieeeeeeeeee 77

Failure to Teach Wisdom .........ccccvvvveieiiiiinnnenneenn. 83

Quality of COUISES ....ccceerveriiriirierienee et 83
Cancellation of CIaSSes .........coovvuvveveeiieeieveeeeeeeeennns 84
DiSCIIMINAtION ......cevvvveieieeeeeiiieeeeeee e 86
Discrimination in Employment ...........ccccccoceeneenene 86

Sexual HarasSment ...........coooevevvveeeeevieivveeeeeeeeeinnnns 88
Between Faculty and Students ...........cccccceveennene 88

Actual Knowledge and Appropriate Authority .... 90
Deliberate Indifference ...........cccoevvvveveveviicnnnnnnn.. 92

i1



Sexual Harassment Between Faculty .................. 93

Quid Pro QUO .....ccooviiieiiiiiceee e 93

Hostile Environment ...........ccocceeveenieneeneenennienne. oz
Consensual Relationships ..........ccccccevevvinvinncnnienne 95

Public Colleges and Constitutional Torts ...........cccceue.e. 96
Freedom of Speech ........ccccooviiiiiiiiiiiiiiiicee 97

DUue ProcCess ......cevveeieeieeienieeieeieeieeeee e 98

III. Preventive MeEasures ........cccoceevieereerrieenienseenieeieeienns 9
Selected Bibliography .........c.ccceceeviiiienieniienienienienceneene 103
V. DUTY TO ADVISE STUDENTS .........ccccccoveninininnns 108
L OVEIVIEW ..ottt 108
INtroduction ..........ccoceevieiiiniiniiieeeeeeeeeen 108
Theories of Liability .........cccccevviereenienienienienieneeen, 109
Breach of Contract ........cccooceeveeniinienienieneeen. 109
EStOPPel .ouveiiieiieieett e 110

Fraud .....ooooviiiii e, 110

II. APPLICAtioN .....cc.eeriiiiiiiiiiiciecee e 110
Breach of Contract ..........cocceeveeneeneenieniienieneeneeen. 110
EStOPPel ... 115
Fraud .....oooooiiiiiie e 118

III. Preventive Measures .......c..ccoceveeneeneeneeneeneeneennens 119
Selected Bibliography .........c.cccoceevieiienienienienienceneeneene 121
VI. CONFIDENTIAL MATERIALS .........ccccccovenininnns 122
L OVEIVIEW ..ottt 122
II. APPliCAtion .....cc.ceriiiiiiiiiiiiicee e 123
Student Records .......coceeveereeiieniieniinieeeeeeeeeeen 123
Scope of the ACt ...coceeviiiiiiiiieeeeeeeeee, 123
Limitations to the ACt ........ccecevveriiinienienienienee, 127

The Peer Review System ........ccocceevervieniieniienieeniennee. 130
Challenge to Confidentiality ...........ccccceveereeneenen. 130

Loss of Confidentiality .........ccoccevveenieneeneencennen. 132

III. Preventive Measures .........ccoceeveeneeneeneeneenceneennenn 135
Selected Bibliography .........c.cccoceevierieniiniienienienieneeneene 137

il



VII. EVALUATION AND DEFAMATION ..................... 139

L. OVEIVIEW ..t 139
INtrodUCHION ..o 139
Successful Initiation of a Defamation Action ............. 140
Privileged Communications ..........cc.cceveereeneeneeneennen. 140

II. APPLICAtioN .....coueiriiiiiiiiiiicete e 142
Peer Evaluations ............coooevvvvieeeeiieieeeeee e 142
Interaction with Students ............ccoeeevveeeeeiieicneeeeeeenn. 148

Letters of Recommendation ...............cceeeuvveeeeennn. 148
Independent Colleges

and Student Publications ............ccceeevvveeeereennnne 150

Statements Made in JeSt ......cvvvvveevviivieeeeeeeeinnns 151

III. Preventive MEAaSUTIES .........ccovuvveeeeeeeieirreeeeeeeeeenneeeenss 153

Selected Bibliography .........ccccceveenieieeneeneeneeneeceieeenn 155

VIII. STUDENT CHALLENGES TO

ACADEMIC JUDGMENTS.......cccovviviineenenn 157

L OVEIVIEW ..ottt 157

II. APPLICAtioN .....ccueiviiiiiiiiiiiciecee e 159
Public Colleges and

Constitutional Due Process .........ccccooceeveivennennnene 159

The Arbitrary and Capricious Standard ...................... 162

III. Preventive Measures .......c..ccoceereeneeneeneeneeneeneennnn 167

Selected Bibliography .........ccccceveenieiieneeneeneenieceeeenn 168

INDEX ..ottt 170

ORDER FORM ......ccoccoiiiiiiiiiiininineceeteeseseeeeeaens 176

SUPPLEMENT ORDER FORM ........ccccccccovininiiininnn, 178

iv



INTRODUCTION

FACULTY DECISION MAKING AND THE LAW

This series of essays is designed to educate and inform
administrators and faculty about the legal implications of deci-
sions they make. Knowing the law and adopting preventive
measures is the best way to cope with the law and to prevent legal
challenges and reduce exposure.

Faculty often make or participate in the initial decisions that
can lead to litigation. For example, faculty members evaluate and
advise students; recommend personnel decisions; establish major
and degree requirements; and establish admission standards. In
sum, faculty significantly determine the educational program and
provide the services that the college offers.

As a matter of law, the college generally is responsible and
liable for the acts of its employees, including members of the
faculty. Inrelatively few instances are faculty members person-
ally liable even if they are named in a lawsuit.

In all of these roles—evaluator, policy maker and curriculum
designer—faculty make critical decisions that can generate
litigation. Accordingly, it is in the interest of the college that
faculty understand the law and take appropriate preventive
actions.

This manual on faculty as decision makers focuses on:

¢ Academic Freedom: Limitations and Protections
* The Faculty Handbook and Contractual Claims
¢ Teachers as Role Models

¢ Faculty Liability



* Duty to Advise Students

* Confidential Materials

¢ Evaluation and Defamation

¢ Student Challenges to Academic Judgments

Each of these essays is presented with a common format:
Overview, Application, and Preventive Measures. A Selected
Bibliography follows each topic.

Specific comments on this manual are welcome. For further
information, please write to College Legal Information, Inc., P.O.
Box 150541, Nashville, Tennessee 37215, or call 615-383-3332.
Copies can be obtained by sending payment to College Legal
Information, Inc., P.O. Box 150541, Nashville, Tennessee 37215.
Copies are $60.00 each.

IF LEGAL ADVICE OR OTHER EXPERT ASSISTANCE
IS REQUIRED, THE SERVICES OF A COMPETENT
PROFESSIONAL SHOULD BE SOUGHT.
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THE AUTHOR

Kent M. Weeks, a practicing attorney with the law firm of
Weeks, Anderson & Baker of Nashville, Tennessee has a distin-
guished professional career as a teacher, administrator, lawyer, and
author. A Fulbright Scholar, Weeks earned degrees from The
College of Wooster, University of New Zealand, Duke University,
and a Ph.D. from Case Western Reserve University. He edited two
volumes for the Center for Constitutional Studies that have had
singular impact on the independent sector: A Legal Inventory for
Independent Colleges and Universities and A Legal Deskbook
for Administrators of Independent Colleges and Universities
(2nd Edition).

He is a Professor of Practice at Vanderbilt University and has
been invited by many colleges and their associations to present
seminars on higher education and the law. He has written several
books and more than 43 articles and papers for scholarly journals,
and he currently edits Lex Collegii, a legal newsletter for indepen-
dent colleges and universities. In addition to this manual, Weeks has
written seven others, each addressing particular topics relevant to
different college personnel: Managing Admissions and the Law;
Complying with Federal Law; Student Affairs Decisions and the
Law; Faculty Evaluation and the Law; Record Retention and
Disposal;, Student Handbook Policies; Managing Department
Chairpersons and the Law; Staff Handbook Policies; Faculty
Handbook Policies; The College and University Legal Audit;
Managing Liability in Overseas Programs;, Managing Campus
Conflict Through Alternative Dispute Resolution; Implementing
Student Policies; Managing Student Disability Compliance;
Institutional Advancement and the Law; and Managing Campus
Cyberspace and the Law.

Weeks has consulted with colleges throughout the United States
and serves as legal counsel to several colleges and national and
international educational associations. He has participated in and
directed more than 150 seminars and workshops for college adminis-
trators, faculty and trustees and has addressed many higher educa-
tion organizations, associations, and legal groups. Weeks is a
member of the National Association of Independent Colleges and
Universities Legal Service Panel.
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