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INTRODUCTION

FACULTY EVALUATION AND THE LAW

Personnel decisions are the most critical decisions adminis-
trators will make. These decisions vitally affect the future of the
institution and establish its program and character.

Employment decisions are complicated by many mandates
and legal decisions. Heightened concern about issues such as
professional ethics and sexual harassment places additional
responsibilities on colleges and their decision makers.

As a matter of law, the college generally is responsible and
liable for the acts of its employees, including those who make
personnel decisions. In relatively few instances are these
personnel liable, even if named in a lawsuit.

In all of their roles—recruiter, evaluator, promoter, assessor,
terminator, cheerleader and developer—college administrators
make critical decisions that can and do generate litigation.
Accordingly, it is in the interest of the college that personnel
decisions be made by those who understand the law and take
appropriate preventive actions.

This manual focuses on the following topics:

¢ Academic Freedom: Its Protections and Limitations

* The Faculty Handbook and Contractual Claims

¢ Defamation

* Faculty Evaluations and Claims of Discrimination

* Collegiality and Faculty Decisions

* Teachers as Role Models

* Student Evaluations of Professors

* Evaluating Student Harassment Claims Against Faculty
* Duty to Advise Students

¢ Post-Tenure Review and Policy Development
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Each of these essays is presented with a common format:
Overview, Application, and Preventive Measures. A Selected
Bibliography follows each topic.

It should be noted that in Kimel v. Florida Board of Re-
gents, 120 S.Ct. 631 (2000), the U.S. Supreme Court ruled that
state employers are protected under the Eleventh Amendment
from private lawsuits brought under the Age Discrimination in
Employment Act (ADEA). The court determined that although
Congress intended to abrogate state immunity under the ADEA,
it had exceeded its authority. The Supreme Court came to a
similar conclusion in Board of Trustees of the University of
Alabama v. Garrett, 121 S.Ct. 955 (2001). In this case, the
court ruled that employees of state governments cannot bring suit
against their employer under the Americans with Disabilities Act
(ADA) because of Eleventh Amendment sovereign immunity.

Based on these two decisions, state employees are barred
from directly suing their employers for claims arising from the
ADA and the ADEA. However, the effect of the Eleventh
Amendment on federal employment law is constantly evolving.

For more information on CLI and its publications
www.collegelegal.com

IF LEGAL ADVICE OR OTHER EXPERT ASSISTANCE
IS REQUIRED, THE SERVICES OF A COMPETENT
PROFESSIONAL SHOULD BE SOUGHT.
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Liability and Overseas Programs; Managing Campus Conflict;
Implementing Student Policies; Managing Admissions, Records,
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Retention and Disposal; Staff Employment Policies; Student
Handbook Policies; and Managing Departments and the Law.
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