TABLE OF CONTENTS

INTRODUCTION .....cocoiiiiiiiiiinieieneneeeeee et Vi
THE AUTHOR ..ot viil
ACKNOWLEDGMENTS. ......ccooiiiiniieeeeeeeeeaee X
I. COLLECTING AND ENFORCING GIFTS .........cocceceeee. 1
OVEIVIEW oottt sa e sre e snesresaeenens 1
APPHCALION ..ttt 1
Suing Donors: Enforcing Charitable Pledges ...........ccccceoueeneee. 2
Charitable SUbSCIIPHON .....ccceevvuiriiriiriieiieieee e 3
Promissory EStoppel .........coccoveiiiniiiniiniinieniceceeeee 6

Why Nonprofits Don’t SUe .......cccceceeveeveiiiniiiceeeiceieeee 7
Preventive Planning ..........cccocceeveiieiiiniiiiiiiceicee e 9
Use Legally Binding Agreements ...........ccoceeveereeneeneenieneenne. 9
Know Your Donor ..........ccccooeiiiiiiiniiiiiicccceceeeeeeee 10
Communicate With DONOTS .......ccccecveririevieninieieneneneerenens 10
Secure the Donation ..........coceeeeeevereneerieneneeeeneneeeeeennenne 11
Don’t be Afraid to Say NO ..ccceeviiiiiiiinieiieeeeeeeeee 12
Selected Biblioraphy ........cccceeceeveenieneeneineeneeieeieeieeeeene 13
II. DONOR LAWSUITS .....ccooiiiriiiininieeenereeree e 15
OVEIVIEW oottt ettt st st 15
APPHCALION ..neiiieiiiiiieeete e 16
A Donor’s Legal Standing to SU€.......ccccceveenienieenenniennieniene 16
Estate Enforcement .........c..cocceeevinieeeninincenenineeeenne. 17

Heir Enforcement .........c.ccocooeeveninineeninineeeenenceeenne, 18
Beneficiary Enforcement..........c.ccocceeveeiinninncnnienncnnienne 21
Reversions of Property .......cccoceveeneeneenieenenneieeieeieeiee 22
Defenses to Donor Lawsuits .........cccceeereeveeninernieneneneenens 24
The Doctring of Cy Pres ....c.eeeeveeeeeveeeeeesieesieesveeevee e 24
Application of the Cy Pres Doctring ..........cccceeveeveeennene 24
Quasi-Cy Pres DOCHINE .....cccoeeeeveeeriieeriieeieeeieeeiee e 26

The Doctrine of Equitable Deviation ...........ccccceceeneennne 26



Preventive Planning .........c..cooceveeniiniinienieniineencencececeeen 27

Selected Bibliography .........cccccveeeevienineeeeninieeeeneneeeeeee 29
III. TAINTED GIETS ..o 32
OVEIVIEW ittt ettt s e 32
APPHCALION ...eiitieiiieieeitee et 32
Taint By Donor Reputation or Conduct ..........ccccceveeveeeniennnenne 32
Returning Tainted Gifts .........ccooceerieneiniinienieeeeeeeeeee 34
Gifts Tainted by Cultural Change .......cc..ccoceeveenieeneenieenienniene 35
Donor CONtIOl .......cocuevirieieiinieeeieieeeeeenie e 36
Preventive Planning .........c..ccoceeveinieniiniinieneeneencencececeeen 39
Selected Bibliography ...........cccceeveenieneeneineeneeieeeeeeeeene 41
IV. GIFT POLICY DEVELOPMENT ...........ccccccocenveiiinnne. 42
OVEIVIEW oottt sttt s st 42
APPHCALION ..ttt 42
Formulation of Gift POIICY ........ccceeeiiiiiiiiiieieeieecee e 43
Ensure Gift is Consistent with Mission ..........c.cceceecvenenne. 4
Include an Exit Provision in the Event of Taint................ 4
Determine Stock and Real Property Valuation ................ 45
Determine the Scope of Donor Restrictions..................... 46
Prohibit Undue Influence ..........cccceceeeinireenenincnccnene. 47
Ensure Confidentiality and Donor Privacy ..........c.cc....... 48
Preventive Planning .........c..cooceviiniiniinienieneeneeneenceceeeeen 49
Selected Bibliography ..........ccecceeveenieneeniinieneeeeeeeeieeee 51
V. ENDOWMENT MANAGEMENT
AND TRUSTEE DUTIES .........cccooccoiiiiiiininiciecenne 52
OVEIVIEW ittt ettt e s 52
APPHCALION ..neiiieiiieiieitee et 53
Duties of Care and Loyalty ........ccoceviiviiniiiniiiniiiniiieeeneee 53
Standard of Care ........cccceceeeveriniecenenineseneneeeeeeen 53
MiSmMAanagement ............eeveeeeriereeneenee e see e see e 55
NONMANAZEMENL ......eeruiiriiiiiiiiiiiierie ettt 55
Self-Dealing .......cccoceevieriiiriiiiieieiieeeee e 55
CoOrTectiVe ACHION ..c.eeenviiiiieeierenieeieeree ettt 56

il



Trustee OVErsight ........ccoovieiiiiiiniiiiieeeeeeeeeeeee 56

Trustee Removal ......c..coooveeeiinininiiniiineccneecseees 57
Removal of Certain Trustees ........coceevvevverereereeneneenenne. 59
Standard of Care and Corporate Reorganization ................... 60
Collective NEgIECt ......cooeeriiiiiiienieieeeeeeeeeeeeeee e 61
StALe LaAWS .oeviiiiiiiiiiieieceeterereeenereere e 62
Policy Development ........c.cccocueeieriiiienienienieniesieieesiee e 64
Preventive Planning .........c..cooceveeniiniinienienieneencenceceeeeen 65
Selected Biblioraphy ..........ccecceeveeneeneeneineeneeeeeeeeeeeane 67
VI. ALUMNI ORGANIZATIONS .....ccooeniiiiiinincneenne 69
OVEIVIEW oottt ettt s st 69
APPHCALION ...eitiiiieiieieee et 70
Legal Status of Alumni Organizations............ccccceveeveenuene 70
Alumni Databases .........cocceeverereenienineeneeniniereneneneerenenn 71
Data SECUNILY ..oovvieiiieiieeciee ettt 72
Alumni Publications ..........ccccceeeveevienineenenineeeneneneenenenn 73
Event Liability ......ccccccveeiiieiiieieeeee e 75
Discipline of AIUMNI .....cooeeiieiiiniiiiiniieeeeeeeeeeeeee 76
TaX ISSUES .eceverviriieiieiiriieictere ettt 76
ATty Cards ......ccooeevieniiiieieeeeeeeeeee e 77
Travel Tour Programs ..........ccccceveeneeneeneenieeneenecniceee 78
Corporate Sponsorship Payments ............cccceveeveencnnenn. 79
Preventive Planning .........c..coocevienieniinienienieneencenceceeeeen 80
Selected Biblioraphy ..........ccecceeveenieneeneinieneeeeeeieeeeene 82
VII. VOLUNTEERS AND LIABILITY .....cccccocevviniiiinene. 84
OVEIVIEW oottt ettt s s 84
APPHCALION ..ueiiiiiieiieieete et 85
Screening VOIUNEEETS ......ccceeveerieniienieenieenieeneenieenieeieeiee e 85
Volunteer Training ..........cooceevierienieneeneeneeneeeeeeeeee e 85
Volunteers Liability .........ccoceevieniiniiiiinienieniceeceeeeene 86
Volunteer Protection Act of 1997 ....c..ccccevveveninircencnineenns 87
Volunteer Suits Against the University .......c..cocceeveevennenniene 88
Preventive Planning .........c..cooceevieniinienienienieneencencececeeen 89
Selected Bibliography ........c.ccecceeveenieneeneineeeeeeieeeeeeeee 90

1ii



VIII. DEFAMATION ......cccooiiiiiiiininieeeneeeeee e 91

OVEIVIEW ittt sttt st st 91
APPHCALION ...eitieiiieiieiteie et 91
Elements of a Successful Claim .......cccocevvirveninicnceenncnnns 91
Defending Defamation Claims .........ccccceveeveenieenenniennienniene 93
Absolute Privile@e .........ccceeveeiienieenieiniiieeeeeceeceee oz
Qualified Privilege ........ccccoeverviiiiiiiiiiiiicececeeeceee oz
Excessive or Malicious Publication ...........c.ccoceeevevcnercennennenn 96
Advancement Staff and Negative References ..........c.......... 9
Preventive Planning ........c.ccooceeveeniineineenieneeeeeeceeeene 100
Selected Bibliography .......c..ccoceeveerieriieniiniiiienienie e, 102
IX. COPYRIGHT .......cccooiiiiiiiiineeceeeeeceeeeane 104
OVEIVIEW oottt st 104
APPLCALION ..ttt e e 105
MUItIple COPIES ...covveneeiiieiiecite ittt 106
Judicial Application of Fair Use ........ccccceveeverneiienncnicnene 108
Potential Liability ........ccoccoeiiiiiiniiiiiiiiieeee 108
Contracting for Material ..........ccccooeriiniiniiniiiice 110
Preventive Planning ........c.ccooveeveeiiinienieenieneceeeeceeeene 111
Selected Bibliography ........cccccocerierieniiniiiienieneceeeeee e, 112
X. RECORD RETENTION
AND MANAGEMENT .......cccooiiiininiiiincncene 114
OVEIVIEW ..ottt ettt sttt st 114
APPLCALION ..ttt e e 114
GIft REPOITS ... 114
Form 990 TaxX Returns........c.cceceeevererereeneeneneeeeieneeeennenne 115
Alumni ReCOrdS ........coevirieviininieiiniinicccnseccc e, 116
Alumni Publications .........c.ccoceeeeveeninienieneneneeieneeeeeenenne 116
E-Mail and Other Computerized Data ..........ccoceveeriennnnne 117
Privacy of Records .........cccovvieeeeiieeiiieie et 118
Preventive Planning ........c..ccooceeveeiiinieniienieneeeeeeceeeene 119
Selected Bibliography ........c..ccoceviirieniiiniiiienieneceeee e, 120

v



TABLE OF APPENDICES ......oooooieeieeeeeeeeeeeeeeeeeeeeen 123
1. Statement of EthiCs ......ccoooviviiiiiieiieeeeeeeeeeeeeeeiaees 124

2. Prinicples and Recommendations Regarding
Ethics and Confidentiality in Development Research ........ 126

3. Revised Model Nonprofit Corporation Act

General Standards for Directors .......c.ccceeeeveereencennenne. 129
Director Conflict of Interest .........ccccoeveeeveirveenieenieneenne. 130
4. Volunteer Protection Act of 1997 ......cccceeviiiiiniincinciennn 132
5. Uniform Management of Institutional Funds Act ............... 140

6. Uniform Prudent Management of Institutional
FUNAS ACt..ueiiiiiiieeciceceetcceeeeee e 146

7. Spending Policy Guideline
Statement and Spending Plan Illustration ....................... 154

8. Uniform Preservation of Private Business Records Act.... 157

9. Donor Bill of Rights .......ccccoiiiiiiiiiiiieicceeeecee 159
INDEX ..ottt 161
ORDER FORM. .....ccooiiiiiiiiiniiiiieecceeecseeeeeaee 167
SUPPLEMENT ORDER FORM .......cccccccociiiiinininiienenn 169



